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TORRUELLA, Chief Judge. Two Rhode | sl and Departnent of

Corrections ("DOC') policies providethat all males conmttedtothe
state prison be subject to astrip search and a visual body cavity
search! upon i ncarceration as a matter of routine procedure. Appellee
Crai g Roberts chal |l enged t hese policies as unconstitutional. The
district court agreed that the policies were unconstitutional, hol ding

that this Court's decisioninSwain v. Spinney, 117 F. 3d 1 (1st Cir.

1997), required that corrections officers have a reasonabl e suspi ci on

t hat an i ndi vi dual was conceal i ng contraband prior to conducting a

strip and vi sual body cavity search. Roberts v. Rhode |Isl and, No. 99-
259M., slipop. at 13-17 (D.R. I. March 16, 2000). Rhode I sl and now
appeal s. Because we find that the Rhode | sl and pol i cy does not neet

t he reasonabl eness test of Bell v. Wl fish, 441 U. S. 520, 559 (1979),

we affirmthe holding of the district court.
BACKGROUND
On April 20, 1999, Roberts was a passenger in a car stopped
for expiredregistrationstickers. After aconputer check reveal ed

t hat Roberts was t he subj ect of an "out st andi ng body attachnent, "?the

1 A"strip search" invol ves a vi sual i nspection of the naked body of
an inmate. A "visual body cavity search” is a strip search that
i ncludes the visual exam nation of the anal and genital areas.
Security & LawEnf orcenent Enpl oyees v. Carey, 737 F. 2d 187, 192 (2d
Cir. 1984).

2 Under R 1. Gen. Laws § 8-10-3.1(c)(8), a nagi strate has the power to
i ssue a "body attachnment” upon the failure of aparty to appear for a
judicial proceeding. Suchawit allows officerstotake the defendant
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of ficers perforned a pat-down frisk and placed himin custody.
Al t hough Roberts produced a Septenber 1, 1998 order wi t hdrawi ng t he
attachnent, he was not rel eased. Instead, he was transportedtothe
| nt ake Services Center ("Intake") at the Adult Correctional Institution
("ACI") in Cranston, Rhode Isl and.

Upon reaching Intake, Roberts was photographed,
fingerprinted, and asked to submt to a bl ood test, which he refused.
Oficersthen performed a strip search and visual bodily cavity search,

pursuant to two DOC policies.® As part of the search, corrections

intocustody if thefamly court is not insession. See Roberts, slinp.
op. at 3.

3 The first policy, Operational Menmorandumb5. 15.05-2 Part V. B. (dated
June 15, 1984), provides (in relevant part) that:

Each newcomm tment' s person, cl othing, and personal
bel ongi ngs shall be thoroughly searched for contraband.

1. The comm tnment officer shall thoroughly search the
i nmat e' s body to i ncl ude exam nati on of hair, arns, hands,
ears, nouth, nose; visual exam nation of groin and rectum
toes and sol es of feet.

(a) Any artificial |inbs, dentures, or bandages shal |
be carefully exam ned.

2. The newcomm tnent's cl ot hi ng and bel ongi ngs shal | be
t hor oughl y searched to i ncl ude exam nati on of all pockets,
cuffs, seans, hat bands, wai st bands, zi ppers, and col | ars;
all clothing shall be turnedinside-out and |ini ngs checked;
sol es, heels, socks, and inside of all shoes shall be
exam ned; the contents of any and al | | uggage, packages,
bags, etc. shall be thoroughly exam ned.

The second policy, Policy and Procedure 9.14-1 Part |11.B. 2.
(dated January 27, 1997), provides that:
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of ficers inspected theinside of Roberts' nouth and nose and t he sol es
of his feet. Roberts was al so ordered to spread his buttocks, at which

time officers visually inspected his body cavity. At notinme during

a. Strip searches of inmates will al ways be conducted f or
obj ective purposes only and wi I | al ways be carried out in an
expedi tious and efficient manner. They will never be done
for punitive purposes or as a form of harassnent.

(1) Strip searches shall be conduct ed under t he direction of
the Shift Supervisor or other Superior O ficer, or as
required by policy.

(2) Two Correctional O ficers shall be assignedto conduct
a strip search

(3) Strip searches shall be conducted by officers of the
sane sex as the inmates being searched, except during
ener genci es.

(4) The followi ng search plan shall be foll owed when
conducting a strip search. The officer will exam ne:

(a) Al pockets;

(b) Run fingers over |linings, seans, collars, cuffs,
wai st bands and fly;

(c) Shoes, inside soles and heels;

(d) Socks, turning theminside out;

(e) False teeth, artificial |inmbs, plaster casts;
(f) I'nmates will runtheir fingers throughtheir hair.
O ficers will check for wi gs and hairpieces;

(g) Inmates ears [sic] will be checked i nsi de and out;
(h) The officer will | ook inside the inmate's nose;
(i) Inmates will opentheir nmouths, Iift their tongues,
and roll each lip, for the officer's view,

(j) I'mmateswill lift their penises and testicles on
the officer's command to provi de a cl ear vi ewof the
groin area;

(k) Inmates will then lift their feet so that the
of ficer can clearly see between the toes and t he sol es;
(1) I'nnmate's hands will be visually inspected;
(m Inmates will be requiredto bend over and spread
the rectumto provide a clear view of the area.
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t he search did an of fi cer touch Roberts. No contraband was f ound on
Roberts' person. Roberts was subjectedto a second sim|lar searchthe
sanme day before beingtransferred and ultimately rel eased frompolice
cust ody.

Appel | ants argue that the strip and vi sual body cavity search
IS necessary because of the uni que nature of the Intake facility.
Unli ke many jurisdictions, Rhode Island does not have regional
facilities to house pretrial detainees prior totrial and sentenci ng.
I ntake acts as thereceivingfacility for all nmaleinmates commttedto
the care and custody of the DOC, including those arrested on an
out st andi ng warrant, ordered hel d wi thout bail, or unabl e to post bail.*
Because Rhode | sl and has a unified prison system pretrial detainees
held at Intake m x with the general prison population. Intakeis
itself considered a maximum security prison.

DI SCUSSI ON

Bot h convi cted prisoners and pretrial detainees retain
constitutional rights despitetheir incarceration, including basic
Fourt h Amendnent ri ghts agai nst unreasonabl e sear ches and sei zur es.
Bell, 441 U. S. at 545. However, those rights may be subject to
restrictions and limtations based onthe fact of confinenment, the

| egitinmate goal s and policies of the penal institution, and the need of

* Noinmate is sent toIntake without judicial authority, i.e., wthout
an out standi ng warrant or other judicial action. Mst arrestees
charged with m nor offenses are commtted briefly to local jails.
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theinstitutionto maintainsecurity andinternal order. 1d. at 545-

46. "When an institutional restriction infringes a specific
constitutional guarantee," - here, the Fourth Anendnent ri ght agai nst
unr easonabl e searches, - "the practice nust be evaluated inthe |light

of the central objective of prison adm nistration, safeguarding
institutional security." 1d. at 546. This evaluationis adeferenti al
one, giving dueregardto the "professional expertise of corrections

officials,” id. at 548 (citingPell v. Procunier, 417 U. S. 817, 827

(1974)), and the limted role of the judiciary in operating and
supervising correctional facilities, seeid. (citingProcunier v.
Martinez, 416 U.S. 396, 405 (1974)).

InBell, the Suprene Court specifically addressed a strip and
vi sual body cavity search conducted of all inmates after every cont act
wWith anoutsidevisitor. 1d. at 558. Al though the Court admtted that
t he practice of exam ning i nmates' body cavities "instinctively [gave
it] the nost pause,” the Court upheld the search. 1d. Indetermning
t hat t he search was reasonabl e, the Court bal anced "t he need for the
particul ar search agai nst the i nvasi on of personal rights that the
searchentails."” 1d. at 559. Mre specifically, the Court instructed
courts to "consider the scope of the particul ar i ntrusion, the nmanner
inwhichit is conducted, thejustificationfor initiatingit, andthe
place in which it is conducted." Id. After weighing these

consi derations, the Court found that "visual body cavity searches [in
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t he prison context] can ' be conducted on | ess t han probabl e cause.
Swain, 117 F.3d at 6 (quoting Bell, 441 U S. at 560).

This Court held inSwainthat, at | east inthe context of
prisoners heldinlocal jails for m nor of fenses, theBell bal ance
requires officers to have a reasonabl e suspi cion that a particul ar
det ai nee har bors contraband prior to conducting astrip or visual body
cavity search. Swain, 117 F.3d at 7. Appellants argue that the
hei ght ened security concerns of the Intake facility all owfor per se
searches of comm tted i nmat es even absent i ndi vi dual i zed suspi ci on.
Appel | ant s al so suggest that the requirenent of judicial intervention
(i.e., either an outstandingwarrant or ajudicial order) toconmt an
inmate to | nt ake changes theBel |l cal culation. W reconsider theBell
factorsinlight of these distinctionsto determneif the Rhode |Island
pol i ci es ar e unreasonabl e sear ches prohi bi ted by t he Fourth Arendnent .

V¢ beginw th the "scope of the particular intrusion." Bell,
441 U. S. at 559. 1In Swain, we recogni zed that visual body cavity
searches "i npi nge seri ously upon" Fourth Arendnent val ues. 117 F. 3d at
7. We had previously termed such searches a "severe if not gross

interferencewith aperson' s privacy." Arruda v. Fair, 710 F. 2d 886,

887 (1st Cir. 1983). And although our | anguage has not been as

strident as that of the Seventh Circuit, see Mary Beth G v. City of

Chi cago, 723 F. 2d 1263, 1272 (7th G r. 1983) (descri bi ng such searches

as, anong other things, "deneaning, dehumanizing, undignified,
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enbarrassi ng and repul sive"), we consi der such searches an "extrene

i ntrusi on"” on personal privacy and "an offenseto the dignity of the

i ndi vidual ,"” Wod v. Cl enpbns, 89 F. 3d 922, 928 (1st Cir. 1996). The
search requi red by Rhode | sl and DOC policy i s no exception: although
Roberts was adnmi ttedly not touched by corrections officials, he was
forcedtodisplay his genitals, as well as to spread his | egs so that
officials could observe his body cavity.

W next turntothe governnent i nterest at stake here, that
is, the"justificationfor initiating" the search. Bell, 441 U S. at
559. In this case, that interest is primarily a concern for
institutional security. This Court has recogni zed that institutional
securityisalegitimte need of | awenforcenent, and may provi de a
conpel ling reason for awarrant| ess strip search absent reasonabl e
suspi ci on of i ndividual wongdoing. Swain, 117 F.3d at 7. Indeed, in
Bell, the Suprene Court all owed searches of all inmates who had
entertained visitors, evenif there was no suspicion that an indivi dual
i nmat e had recei ved contraband froma visitor. InArruda, we upheld a
search of all inmates returning fromthe lawlibrary andinfirmary, as
wel | as thoseinmates receivingvisitors. 710 F.2d at 888. W focused
onthe fact that the pri son was a maxi nrum security one, that theinmate
in question had been confined to a "special security area" for
particul arly dangerous i nnmates, and that the "record [ contai ned] a

| engt hy hi story of prison contraband problens.” 1d. Incontrast, we
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wer e unconvi nced by institutional security concerns inSwai n, because
the arrestee there was held in alocal jail and posed "no risk" of
contact with other prisoners. 117 F.3d at 8.

The institutional security concerns in play here fall
somewher e bet ween t hose exhi bited i nSwai n, which were insufficient to

support a search, and those i nArruda and Bel |, whi ch nade br oad- based

sear ches wi t hout i ndi vi dual suspicion reasonabl e. For the reasons
det ai | ed bel ow, we t hink that the Rhode I sl and policies fall onthe
Swai n side of the constitutional I|ine.

First, unlike inBell or Airuda, Rhode | sl and does not limt

its searches to prisoners who have had contact with outside visitors.
Courts have given prisons far nore | eeway i n conducti ng sear ches of
i nmat es wi t h out si de cont act than i n searchi ng everyone, sinply because
such visits often al |l owsnuggl i ng of contraband. See Bell, 441 U. S. at

558; Masters v. Qouch, 872 F. 2d 1248, 1253 (6th G r. 1989) (citingthe

"obvious risk"™ that visits may be used to i ntroduce contraband);
Arruda, 710 F. 2d at 888. Although i nmates such as Roberts certainly
have t he opportunity to introduce contraband to the prison, and may
have even done sointhe past, it isfar less |ikely that snuggling of
contraband wi I | occur subsequent to an arrest (when the detaineeis
normal | y i n handcuf fed cust ody) than during a contact visit that may
have been arranged sol el y for the purpose of i ntroduci ng contrabandto

t he prison popul ation. Furthernore, after an arrest the Rhode I sl and
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authorities shoul d be abl e to detect contraband on t he person of a
det ai nee wi t hout the need for a body cavity inspection. Inaddition,
the deterrent rationale for theBell searchis simply | ess rel evant
gi ven t he essenti al |l y unpl anned nat ure of an arrest and subsequent

incarceration. See Gles v. Ackerman, 746 F.2d 614, 617 (9th Cir.

1984) .

Second, although the Intake facility is maxi numsecurity, it
isnot a"prisonwthinaprison” |ikethat where Arruda was hel d.
Arruda, 710 F. 2d at 887. Prison officials had noreasonto believe
t hat Roberts was one of the "nobst dangerous inmates . . . whose
continued retention in the general institution population is
detrinmental to the programof theinstitution,"id. at 887 (quoting
Mass. Gen. Laws ch. 127 § 39), nor did Rhode Island differentiateits
search to focus on such inmates. Unli ke i nArruda, everyone at | ntake
was searched upon adm ssiontothefacility. Wileit is areasonable
approach to saf eguarding institutional security to engageinextra
efforts to ensure that the nost dangerous i nmat es do not have access to
weapons or contraband, the extension of theintrusionto far |ess
danger ous i nmat es (such as Roberts) i s a severe i ncursion on privacy
frowned upon by theBell balancingtest. The fact that it requires
sone type of judicial order for aninmteto be commttedto |Intake
does not change thi s assessnent: the tenporary i ncarcerati on of Roberts

for his failure to appear indicates that both highly dangerous and
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relatively harnl ess of fenders nay be incarcerated with judicial
approval . >

Third, courts have given prisons | atitude to prem se searches
onthe typeof crime for whichaninmateis convicted or arrested. The
reasonabl e suspi ci on st andard may be net sinply by the fact that the

i nmat e was charged with a violent felony. SeeDufrin v. Spreen, 712

F.2d 1084, 1087 (6th Cir. 1983). However, when t he i nmat e has been
charged wi th only a m sdemeanor i nvol ving m nor of fenses or traffic
vi ol ations, crines not general |l y associ at ed wi t h weapons or contraband,
courts have required that of fi cers have a reasonabl e suspi ci on t hat t he

i ndi vidual inmate i s conceal i ng contraband. See Weber v. Dell, 804

F.2d 796, 802 (2d Cir. 1986) (m sdenmeanors); Stewart v. County of

Lubbock, 767 F.2d 153, 156-57 (5th G r. 1985) (m sdeneanors); G | es,
746 F. 2d at 617 (traffic violations and ot her m nor of fenses); HII v.
Bogans, 735 F.2d 391, 394 (10th Cir. 1984) (traffic violations); Mary

Beth G, 723 F.2d at 1272-73 (m sdeneanors); Logan v. Shealy, 660 F. 2d

1007, 1013 (4th Cir. 1981) (DW). Roberts was picked up on an
out standi ng warrant froma fam |y court; no evi dence was adduced to
i ndicate that his of fense was the type nornal | y associ at ed wi t h weapons

or contraband. Moreover, Rhode | sl and has nade no effort t o engage i n

5 Moreover, this assessnent does not even account for the fact that in
Roberts' specific case, the body attachnment had been revoked and hi s
i ncarceration was apparently unwarranted.
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this sort of particul ari zed approach, preferringto search all entrants
to I ntake.

Fourth, a policy of searching all inmates i s nore reasonabl e
when t he record i ndi cates a "l engt hy hi story of contraband probl ens. "
Arruda, 710 F.2d at 887. Although the record here does indicate a
| engt hy hi story of contraband probl ens, a cl ose exanm nati on of that
record i ndicates that a body cavity search was (wi th possi bly one
exception) entirely unnecessary to di scover that contraband.® Cf. Mary
Beth G, 723 F. 2d at 1272-73 (only a fewitemnms recovered frombody
cavities). Thelack of specificinstances where a body cavity search
was necessary to di scover contraband supports a findingthat the policy
of searching all inmates i s an unreasonabl e one. Furthernore, the
record indicates that |ess invasive (and | ess constitutionally
probl emati c) searches woul d have been equal |y as effectivein revealing
contraband. For exanple, |acking reasonable suspicion that an
i ndi vi dual is hidingcontraband, Rhode I sl and coul d still search that
person's cl othes, afar |l essintrusive procedurethanafull-scale

strip and body cavity search. See id. at 1271.

¢ Attachedtothe Affidavit of AL T. Wall Il, thelnterimbDirector of
t he Rhode | sl and DOC, are numerous i nci dent reports of contraband
di scovery during the I nt ake adm ssi on process. Wth only one exception
(where the i nmat e had hi dden cocai ne in his nouth), all the contraband
was found in the inmate's clothing. Appellants have adduced no
evi dence of contraband t hat woul d not have been di scovered wi t hout t he
vi sual body cavity search.
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I n short, al though appel |l ants have cited "institutional
security" as asufficient reason not to require reasonabl e suspicion
for i nmat e body cavity searches, their only justification for this
severeinvasionis that Intakeis a mxi numsecurity facility where
arrestees minglewththe general popul ation. Intermngling of innmates
is a serious security concern that weighs in favor of the

reasonabl eness, and constitutionality, of the search. See Dobr owol skyj

v. Jefferson County, 823 F. 2d 955, 959 (6th Cir. 1987) (uphol ding "a

nore narrow y drawn policy" of searching those to be novedintothe
general jail population); Dufrin, 712 F. 2d at 1087 (i nmat e woul d cone
i nto contact with general popul ation); Logan, 660 F. 2d at 1013 (noti ng
| ack of interm ngling). Several courts, however, have held that
interm ngling alone is insufficient to justify a search w thout

reasonabl e suspi ci on. Chapnman v. Ni chols, 989 F. 2d 393, 396 (10th Gr.

1993); Masters, 872 F. 2d at 1254. Anot her has noted that i nterm ngling
is a dubi ous reason for a strip search because it is inherently
"l'lmted and avoidable.”" Gles, 746 F.2d at 619 (citing Smth v.

Mont gonery County, 547 F. Supp. 592, 598-99 (D. Md. 1982)). W agree

wi th these courts that the unified nature of the Rhode | sl and pri son
systemis not, initself, dispositive of the reasonabl eness of the
search. To place so much wei ght on one (potentially alterable)

characteristic of the state prison systemwoul d gut t he bal anci ng
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approach endorsed by the Suprene Court inBell and applied by this
Court in Swain and Arruda.

The Bel | bal ancing test al soinstructs us to consider the
pl ace i n whi ch t he search i s conducted and t he manner inwhichit is
conducted. 441 U.S. at 559. Neither aspect of this search is
problematic. The policy requires the search to be conducted by
of ficers of the sane sex of theinmate. It appears fromthe record
that the search is generally conducted in private.’ Moreover, the
searchis entirely visual and t here have been no accusati ons of abuse.
G ventheintrusive nature of astrip and visual body cavity search,
Rhode | sl and has endeavored to performthese searchesinarelatively

private manner. See Justice v. City of Peachtree City, 961 F. 2d 188,

193 (11th Cir. 1992).
CONCLUSI ON
"Bell has not been read as holding that the security
interests of adetentionfacility will always outwei ghthe privacy

i nterests of the detainees." Dobrowol skyj, 823 F.2d at 957. OQur

previ ous deci sions have al so i ndi cated that the Fourth Anmendnent
bal ance cannot be shifted so quickly. See Swain, 117 F. 3d at 7-8.
This is not tosay that prisonofficials are hanstrungintheir efforts

to protect the security of penal institutions. Boththe Suprene Court

” The DOC pol i cy provi des for searches to be "conducted in a private
area, away from public view "
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inBell and this Court inArruda have suggest ed t hat an i ndi vi dual i zed
reasonabl e suspicion is not necessary to search certain groups of
i nmat es, such as those who receive visitors; other circuits have
suggest ed t hat broad-based strip search policies nmay be appropriatein

ot her circunstances. See, e.q., Gles, 746 F. 2d at 617. OFf course,

of ficers may neet the reasonabl e suspi ci on standard based on their
observations of a particular i nmate during al ess i nvasi ve pat - down
frisk and cl ot hi ng search, or based on contraband f ound duri ng t hat
search. However, "[a]nindiscrimnate strip search policyroutinely
applied . . . can not be justified sinply on the basis of
adm ni strative easeinattendingto security considerations." Logan,
660 F. 2d at 1013. Standi ng al one, the security concerns of the Intake
facility cannot support the search policy hereas it applies to m nor
of fenses. The policy is unconstitutional under the Fourth Amendnent.

Af firned.
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